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SYMPOSIUM: COMPARATIVE NEGLIGENCE
IN LOUISIANA
In its 1979 regular session, the Louisiana legislature embraced
the doctrine of comparative negligence with the enactment of Louisiana Act No. 431. Effective August 1, 1980, Act 431 amends the
Louisiana Civil Code and the Code of Civil Procedure articles
relative to liability for offenses and quasi-offenses to implement the
pure form of comparative negligence.
Together with the passage of Act 431, the legislature adopted
House Concurrent Resolution No. 266, which authorizes the creation of a study committee to consider "all systems of comparative negligence, including the so-called pure, fifty/fifty, and fifty-one/
forty-nine systems, with a view toward determining the system, or
modification thereof, which would be most desirable to implement in
this state."
The following symposium is offered as an aid to the Study Committee in determining its recommendations to the legislature as well
as to the Louisiana bench and bar in applying the statute. Additionally, it is hoped that the symposium, with its focus on comparative negligence problems of national concern, will prove helpful to
other states.
ACT NO. 431
SENATE BILL NO. 794
An Act to amend and reenact Articles 2103, 2323 and 2324 of the
Louisiana Civil Code, and Articles 1811 and 1917 of the Code of
Civil Procedure, relative to liability for an obligation arising
from an offense or quasi-offense, to provide for proportionate sharing of liability between or among joint tortfeasors, to provide for
the computation of damages when contributory negligence is
applicable, to provide for liability of persons whose concurring
fault has caused injury, death or loss to another, to provide for
the use of special verdicts in jury trials and to require special
written findings of fact and reasons in judge trials of damage actions, and otherwise to provide with respect thereto.
Be it enacted by the Legislature of Louisiana:
Section 1. Articles 2103, 2323 and 2324 of the Louisiana Civil
Code are amended and reenacted to read as follows:
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Liability of debtors among themselves

Art. 2103. When two or more debtors are liable in solido,
whether the obligation arises from a contract, a quasi-contract, an
offense, or a quasi-offense, the debt shall be divided between them.
If the obligation arises from a contract or a quasi-contract, each
debtor is liable for his virile portion. If the obligation arises from an
offense or a quasi-offense, it shall be divided in proportion to each
debtor's fault.
A defendant who is sued on an obligation which, if it exists, is
solidary may seek to enforce contribution, if he is cast, against his
solidary co-debtor by making him a third party defendant in the
suit, as provided in Article 1111 through 1116 of the Code of Civil
Procedure, whether or not the third party defendant was sued by
the plaintiff initially, and whether the defendant seeking to enforce
contribution if he is cast admits or denies liability on the obligation
sued on by the plaintiff.
Art. 2323.

Computation of damages

Art. 2323. When contributory negligence is applicable to a
claim for damages, its effect shall be as follows: If a person suffers
injury, death or loss as the result partly of his own negligence and
partly as a result of the fault of another person or persons, the
claim for damages shall not thereby be defeated, but the amount of
damages recoverable shall be reduced in proportion to the degree or
percentage of negligence attributable to the person suffering the injury, death or loss.
Art. 2324.

Liability for assisting or encouraging wrongful act

Art. 2324. He who causes another person to do an unlawful act,
or assists or encourages in the commission of it, is answerable, in
solido, with that person, for the damage caused by such act.
Persons whose concurring fault has caused injury, death or loss
to another are also answerable, in solido; provided, however, when
the amount of recovery has been reduced in accordance with the
preceding article, a judgment debtor shall not be liable for more
than the degree of his fault to a judgment creditor to whom a
greater degree of negligence has been attributed, reserving to all
parties their respective rights of indemnity and contribution.
Section 2. Article 1811 of the Louisiana Code of Civil Procedure is hereby amended and reenacted to read as follows:
Art. 1811.
A.

Special verdicts

The court may require a jury to return only a special ver-
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dict in the form of a special written finding upon each issue of"fact.
In that event the court may submit to the jury written questions
susceptible of categorical or other brief answer, or may submit written forms of the several special findings which might properly be
made under the pleadings and evidence, or may use any other appropriate method of submitting the issues and requiring the written
findings thereon. The court shall give to the jury such explanation
and instruction concerning the matter submitted as may be necessary to enable the jury to make its findings upon each issue. If the
court omits any issue of fact raised by the pleadings or by the evidence, each party waives his right to a trial by jury of the issue
omitted unless, before the jury retires, he demands its submission to
the jury. As to an issue omitted without such demand the court may
make a finding; or, if it fails to do so, it shall be presumed to have
made a finding in accord with the judgment on the special verdict.
B. In cases to recover damages
court shall submit to the jury special
to:
1. Whether a party from whom
person for whom such party is legally
if so:

for injury, death or loss, the
written questions inquiring as
damages are claimed, or the
responsible, was at fault, and,

(a) Whether such fault was a proximate cause of the damages,
and, if so:
(b) The degree of such fault, expressed in percentage;
2. If appropriate, whether another involved person, other than
the person suffering injury, death or loss, was at fault, and, if so:
(a) Whether such fault was a proximate cause of the damages,
and, if so:
(b) The degree of such fault, expressed in percentage;
3. If appropriate, whether there was negligence attributable to
any party claiming damages, and, if so:
(a) Whether such negligence was a proximate cause of the
damages, and, if so:
(b) The degree of such negligence, expressed in percentage; and
4. The total amount of damages sustained as a result of the injury, death or loss, expressed in dollars.
The court shall then enter judgment in conformity with the
jury's answers to these special questions and according to applicable
law.
Section 3. Article 1917 of the Louisiana Code of Civil Procedure is hereby amended and reenacted to read as follows:
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Written findings of fact and reasons for judgment

In all appealable contested cases, other than those tried by a
jury, the court when requested to do so by a party shall give in
writing its findings of fact and reasons for judgment.
In nonjury cases to recover damages for injury, death or loss,
whether or not requested to do so by a party, the court shall give
written findings of fact and reasons for judgment that shall include
specifically those matters to which reference is made in Paragraph
B of Article 1811 of this Code.
Section 4. The provisions of this act shall not apply to claims
arising from events that occurred prior to the time this act becomes
effective.
Section 5. If any provision or item of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions, items, or applications of this Act which can be given effect
without the invalid provisions, items, or applications, and to this end
the provisions of this Act are hereby declared severable.
Section 6. All laws or parts of laws in conflict herewith are
hereby repealed.
Section 7. The provisions of this Act shall become effective on
August 1, 1980.
Approved July 12, 1979.

